City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA ANDREW SHEN
City Attorney Deputy City Attorney
Direct Dial: (415) 554-4780
Email: andrew.shen@sfcityatty.org
MEMORANDUM
TO: ALL CITY ELECTED OFFICIALS

ALL CITY BOARD AND COMMISSION MEMBERS
ALL CITY DEPARTMENT HEADS

FROM: Ronald P. Flynn
Chief Deputy City Attorney

Yvonne R. Meré
Chief of Complex and Affirmative Litigation

Keslie Stewart
Head Attorney for Public Integrity

Andrew Shen
Head Attorney, Ethics and Elections

DATE:  August 10, 2021
RE: Recology - Gifts and Behested Payments

On March 3, 2021, the City and Recology San Francisco, Sunset Scavenger Company,
and Golden Gate Disposal & Recycling Company (collectively “SF Recology Companies”)
entered into a Settlement Agreement resolving claims related to SF Recology Companies’
overcollection of refuse collection funds assessed against San Francisco residents and businesses
between July 1, 2017 and March 31, 2021. As you are likely aware, under the Settlement
Agreement, the SF Recology Companies will reimburse ratepayers approximately $94 million,
including interest, for these overpayments.

On June 30, 2021, Judge Schulman of the San Francisco Superior Court approved and
entered a Stipulated Injunction and Consent Judgment regarding the SF Recology Companies
overcollection.

Under the Stipulated Injunction, the SF Recology Companies are ordered to comply with
disclosure requirements as well as the following ethics-related restrictions. For four years, or
until June 30, 2025, the SF Recology Companies cannot:

e make any gift of any value to any City employee or officer; or
e make any payment of any value made at the behest of any City employee or officer.

For the purposes of the Stipulated Injunction, a “gift” is defined according to State law.
In general, a gift is any item or payment received by a public official for which the public official
does not provide equal or greater consideration. Cal. Gov. Code § 82028; 2 C.C.R. § 18942.
Likewise, consistent with State and local law, a “behested payment” is defined as any payment
made “at the behest of” a City employee or officer, or an agent thereof, for any governmental or
charitable purpose. See Cal. Gov. Code § 82004.5; S.F. Campaign & Governmental Conduct
Code § 3.600. The Stipulated Injunction defines “at the behest of” as “under the control or at the
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direction of, in cooperation, consultation, coordination, or concert with, at the request or
suggestion of, or with the express, prior consent of.” “City officer” includes any City elective
officer, City commissioner, and City department head. See S.F. Campaign & Governmental
Conduct Code § 3.203.

Note that these restrictions on gifts and behested payments do not apply solely to City
departments, officers, and employees who have a direct contractual or regulatory relationship
with the SF Recology Companies. These restrictions apply to all City officers and employees,
regardless of the nature of their relationship with the SF Recology Companies. Under the
Stipulated Injunction, the SF Recology Companies may continue to make charitable
contributions to any 501(c)(3) nonprofit organization, if such charitable contributions are not
made at the behest of a City employee or officer.

But under this Stipulated Injunction, for example, the SF Recology Companies cannot:
e take a group of City employees or officers out for dinner;
e pay for a group of City employees or officers to attend a sporting event or luncheon;

e make a charitable contribution to a local 501(c)(3) nonprofit organization, at the
request of a City elected official; or

e make a donation to a City program, or a 501(c)(3) nonprofit organization operating as
a “friends group” for a City department, at the request of a City employee or officer.

The Stipulated Injunction applies to the SF Recology Companies, not to any City
departments, officers or employees. Nonetheless, the Stipulated Injunction’s terms will bear on
the SF Recology Companies’ interactions with City officials, and may alter your and your
department’s requests of the SF Recology Companies. The SF Recology Companies bear the
responsibility of abiding by the terms of the Stipulated Injunction, but the cooperation of City
officers and employees with the Stipulated Injunction’s restrictions would further compliance
with these Court-enforced rules. Also, if you learn of potential violations of the Stipulated
Injunction by the SF Recology Companies, please contact the City Attorney’s Office. For your
reference, a copy of the Stipulated Injunction approved and entered by the court is attached.

Lastly, the Stipulated Injunction does not replace or supersede any otherwise applicable
ethics and gift laws that may apply to the SF Recology Companies. Guidance about these laws is
available in the City Attorney’s Office’s Good Government Guide, available under the “Good
Government” tab at sfcityattorney.org.

If you have any questions, please contact Deputy City Attorney Andrew Shen at
andrew.shen@sfcityatty.org.
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‘Ceurt, the Honorable Ethan P Schulman, presrdmg Plamtlffs BOPLE._, §THE_ STATE OF

were reprecented by therr attomeys RONALD P. FLYNN KBSL[B STEWART ANDREW SHEN

COMPANY GOLDEN GATE DISPOSAL & RECYCLING COMPANY (collectively, “SF Recology
Compames" or “Defendants”) are. represented by their attorneys JOSHUA HILL, JR. and CHRISTINE
Y. WONG '
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Plamtrffs and Defendants (collectlvely the “Partles"), consent to entry of this Stlpulatedr

e

17 ':.' 17200-17210 and San Franclsco Campalgn and Govemmental Conduet Code Sectrons 3.200-3.244

ol 1; JUnrsmc‘uon |

20 ,' ' Thrs Court has jurisdiction over the subject matter and each of the Part:es in this aotron. The
21_: Coutt issues: thrs Order pursuant to its authonty under Cahforma Busmess and: Professwns Code
22, ‘Sectlon 17203 and San Franclseo Campargn and Govemmental Conduct Code Secuon 3 242(e) The

- 23 |{.Court expressly retams Junsdrctron to rnterpret and enforee thrs Injunctton ‘The Court miay hear and ‘
24 declde issues regardrng the scope and effeet of the mjunctlve provrsrons Any party to this' lnjunctron

25 ~may apply to. the Court at any tlme, after makmg a reasonable effort to meet and confer wnh the other )

26 Partres, for funher orders and drrecuons as may be necessary or appropmte for the eonstructron,
- 2T apphcatlon, carrymg out or enforcement of the i mjunctlve provrsrons The Court may modrfy any of

28 the lnjunctrve provrsrons and- take sueh further actron as. may be necessary or approprrate to. enforce
: 2 .

) Thrs Stlpuleted lnjunetron (“[njunctlon or “Onder") was ' resented before the above-captroncd

-,CALIFORNIA actmg by and through San Franersco Crty Attorney Denms J Herrera, and the ClTY i
AND COUNTY OF SAN FRANCISCO a mumclpal oorporatron, (“Crty") (colleetrvely “Plamtrffs"), '

?and YVONNER MERE. Defendants RECOLOGY SAN FRANCISCO; SUNSET SCAVENGER o
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- l the mjunetlve pmvxsrons. and to pumsh any vnolatlons The Partles agree that: the obhgatxons ansmg i

: 2 out ofthis. Injunetxon shall reet wrth alI Defendants, Jorntly and severally, except as otherwrse

73 speclt' cally provuded - . A , o
< .4_‘»: : The Partm agree that thts Injunctzon shall be entered and become ﬁnal for all purposes upon S
entry thereof and each party to thrs Injunetnon warves any nght to appeal therefrom

L. mmm

Plaintiffs have the authorlty under Calrfomla law to maintain this aehon to protect the People

B M ”‘

of the State of Cahfomra and the Crty and County of San Franerseo
1 (o l'P”ARTlES*ANDxENTl‘l'IES'JBOUND-BY ‘rn;smmucr'

. ’1'8 ‘ - Although the. Partree supulate to the entry of this Injunetlon, SF Reeology Cornpames

19 strpulatron doee not constltute nor shall ithe construed as, an: admrsslon of hablhty by the SF
20 Reeology Companies; that they have engaged in any:; unlawful act or overcharged for reﬁlse colle‘etion;i
21 or constitute an admrssron that the ﬁled-rate doetrme and general prohlbrtron on retroactwe rate-
2 makmg are not lawﬁrl defenses to the Clty 3 alleged elalms The SF Reeology Compamee expressly
| ;_23‘ deny that they have engaged in any unlawful aet and deny hablhty for all elarms any other Party had
24 has or may have against them. .
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‘mean under the control orat the dlrecuon of;in cooperatlon, const
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_actual operatmg ratio and the allowed operatmg ratio as memonalmed in the applicable Rate Order

v. DEFINIT' NI ldiis

' “Behested Payment” shall mean any payment ';'v:'_’ade'at the behest of 'a Cnty employee ori" g

Ofticer. or an agent thereof for any govemmental or eharntnble purpose “At the behest ot" shall

ltatlon, coordmatxon, or concert
wnth at the request or suggectwn of or with the express, pnor consent of | '

2 "Clty" or “Plamtlﬂ” shall mean the City and County of San Franclsco

3. " “City’ Govemment Official” shall mean (a) any Officer of the Cnty and County of San

~Franc|sco, or (b)any employee of the Clty and County of San Franclsco who has decnsnon-makmg
‘authonty concemmg the refuse rate-makmg process or who pamclpates inthe Clty s declsnon-makmg

'concernmg ‘the refuse rate-makmg process

4, o “Comphanoe Peri d” shall mean the time penod begmmng as of the et‘t‘ectnve date of

_.-does not' mclude eny commumcatlon, oral or wntten, made for the putpose of dtscussmg SF Recology o
_Compames day-to-day operatlons, suchas cust:omer collectlon and processmg services, customer

‘paysaents, and customer i mvorcmg

7. “Contact Lobbyrst” shall be defined as-set forth in San Franclsco Campalgn and

:Governmentel Conduct Code Sectlon 2 lOS

8 “Git shall be defined as set. forth in the Pohtxcal Reform- Act (Callforma Government

‘Code'Section 82028), mcludlng the exceptrons set t‘onh in Falr Polmcal Practices Commlsslon

Regulat:on 18942 : .
95 ; "Matenal leference” isa dtﬁ‘erence of more than five: percentage pomts between the

- 10.: “Matcnal Mnstake or Error” i IS amistake or error in Rate Reportmg for whlch the

: correctxon of said mrstake or érror would: change the estnmated total revenue or total expcnses

: 4
S'l'lPULATBD IN.IUNC'HON- CaseNo. CG,C-QI-S?OO? 1§
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Assumptlo ",' 'and projectrons m 'y Rate Apphcatuon that are forecasts of futureevents are not Matern;l

'12_., “Ofﬁcer” shall be def ned as st forth in San Francisco Campangn and Governmental
Conduct Code Section 3.203. '
13. “Pames shall mean the City: and County of San- Francrseo, the People of’ the State of

~° © '~ °~ W W N

’Caleorma and SF Recology Compames, collecnvely

BRYS A ': 16. “Rate Order” means an order 1ssued or deemed effeetwe by the Rate Board in response ST
18 "-to a Rate Apphcauon ’ . A : L V‘
8ff. 17 “Rate Reb orting” shall miean any rate-makmg caloulatrons, mformatron, ﬁgures, or data
0 :commumcated to the City by the SF Recology Companies in: connecuon with 8 Rate Apphcatron "
21 |l process per the Refuse Ordlnance, quarterly reports to- the Crty, as requu-ed by the rate-makmg
22 _:process, or: anrmal rcports to the Crty, as reqm(ed byt the mte-makmg process. |
23 18. “Refnse Ordmance” shall mean the 1932 Ret‘use Collectlon and’ Dlsposal Ordmanee .

248 1. “Suspected shall mean a’ belref or oprmon based on. objectlvely reasonable facts or
25. information that may be true, but is subject to confi rmatlon. | h
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v INJUNCTION. ‘ o , ._
4 é A IT IS HEREBY ORDERED that the SF Rccology Compames, for the duratron of the
- 3 i Complrance Perrod are hereby enjorned and restramed from ‘
N 4 : o A Makmg any Glﬁ of a any value to' ‘any: Clty employee or: Ofﬁcer . . o
j i Makxng any Behested Payment, provrded that the SF Recology Compames may -
6 contmue to make charitable contrrbutrons to any Non-prot' it E.nttty, if sueh chantable contnbutlons are '
 7|| not made at the behest of any City employee or Officer. ' _ |
8 B.  ITISHEREBY ORDERED that the SF Recology Compames, for the duratron of the
9 jComplmnce Period shall comply wrth all of the followmg'
104

"L : Discloso all contnbuhons of money of goods valued at $! 000 or more to Non- |

; i —
TN et

17 j;Recology Compamec drscover any good t‘arth errors in prevrously drsclosed Non-proﬁt Drselosures, S
| 1 8.- 'SF Recology Compamec shall have 30, days from the date of submrssron to cure the' errors by the C ‘
19 submlsslon of amended Non-prot‘ t Drsclosures h
20 | R 2. - Disclose all Contacts wrth Ctty Govemment Oﬁ'lcrals (“Contact Drsclosures”) |
21 The Contact Drsclosures shall be made monthly and.due on the ISth ot‘ each month reporting -
22 || communications and contacts for the préceding month. The Contact Dlsclosures shall be signed under |
23 || penalty of pegury, vrsrbly posted on SF Recology Compames websrtes, and uploaded to the San
| 24 Francrsco Publrc Works’ websrte at https.llwww sfpublrcworks org/reﬁxserates Complete copres of
25 the Contact Drsclosures shall be sent eleetromcally to all members of the Rate Board IfSF Reeology
26 _Compames-dlscover any ‘good faith errors in previously. dlscl_o,s_ed -Cpntpct Drselos.iures. S?‘R_eeology ."
28fm
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4, Ensure that all SF Recology.,Compames employees that quallfy as Contact
Lobbyrsts comply with the glﬁ, dlsclosure, reportmg, tramlng and record-keepmg requlrements set

‘g forth in San Franclsco Campalgn and Govemmental Conduct Code. Sectron 2 "10 et seq Specrf’ cally, B

s - i Wlthm thrrty days of any dascovery by SF Recolo gy_Compames of a .

LY I S Suspected Matenal Mrstake or Error, SF Rccology Oompames shall
20 - . dlsclose a descnptlon of the: Suspected Matcnal Mlstake or FJ'I‘OI'
Ly _ o .(“Suspcctcd Mlstakc Dlsclosurc") Wrthm 30 days of the’ Suspectcd
2?2 o o -Mlstake Drsclosure, SF Recology Compames shnll dtsclose whether the -
af Suspected Material Mistake or Errorhasbecn Conﬁrmed ormot
24 - | \ Confirmed IfCorrﬁrrned, SF Recology Cornpames shall follow the
25_“. o o _procedures set forth i m this SectlonVB 5. B
26 : - : b.: - ;Wlthm thmy days of any dlscovery of a Cont' rmed Mateml Mrslake or
.27 Sy . D Emor, SP Recology Comparnce shall report and explam thc followmg
STIFULATED INJUNCTION - Casc No. CGC21-590091 -
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: ;drsclose any] Matenal Drt’ference

Jthe scope of the Mateml Drft‘erence, and the (b) cause of the Matenal Dtt’ference Dtsclosures

1 ’(l) the scope of the Matertal Mrstake or Error, and (2) the cause of the .
( Mate MrstakeorError o : »
- €. .".Wrthm srxty days of the drscovery of a Conf rmed Materral Mrstake or

-‘Error. SF Recology Compamesa ‘ 'all report and explarn the followrng' SR o
) the plan to address the Materral Mistake or Error and (2) the
proposed ttmelme to cure the Materral Mtstake or Error '
d . All-drsclosures rcqurred by this Sectton V.B.5 shall be srgned' under
penalty of pequry and vrsrbly posted on SF Recology Compamee

websrtes, and uploaded to the San Francrsco Pubhc Works’ websrte at :
‘https Ilwww.sfpublrcworks org/refuserates Complete copres of these o

dtsclosurec shall be sent electromcally to all members of the Rate Board
The f n thrs seetron f / i tual ,f-'i " -
o ‘_6. As an addendum to quarterly and annual reportmg requrrements to- the Crty, .

lbetween actual operatmg ratio and the projected operatmg.ratro,

j tedv as: of the most recent Rate Applrcatlon pro €SS, Drsclosures hall ‘mclude descrrptt:_ ns'of (a)

: .'govemed by thrs paragraph shall be srgned under penalty of | per]ury and vrsrbly posted on SF
'Recology Companres websrtes, and uploaded to the San Francrsco Pubhc Works” websrte at

A https:/fwww. sfpublrcworks org/reﬁrserates Complete coptes of these disclosures shall be' sent
: electromcally to all members of the Rate Board '

1. _' ,Ut_il_' g the: vrsed fuse rates as publrshed on the San Franclsco Publtc Works’
websrte and attached Ok : _ ' tbrt A begmnlng no later than. July l , 2021 and going
forward unttl such trme as-a new reﬁrsc rate-makmg process is completed and new rates are.

establtshed mcludmg any. applrcable cost of ltvmg adjustments provrded by the operatrve Rate Order

|l-and/or 2 any revrsed refuse rates.
AII,I s
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N ‘l‘hts lnjunctton is snbjeet to enforeement pursnant to. Busmess and Professxons Code Sectnon
7 1707 and Code of Civil Proceduré §1218, of seq. ’

lf the Court f nds after noticed motlon and hearmg that the SF Recology Compames have _

19 VlI NO WAIVER OF RIGHTS 'l‘O ENFORCE

204} ’l‘he fallure of Plamtlﬁ‘s to enforce any provns:on of this lnjuncuon shall inno way be deemed a;
© 21°|| waiver of such provnsmn or in any way affect the valldlty of the lnjunctlon ‘The faxlure of Plamhffs to
22 f':enforee any sueh provnslon shall not preclude. Plamtnffs from later enforcmg the same or any other -

23 ;:provnslon of tlns Injunctnon No oral -advice,: gutdance, suggestlon, or comments by Plalntnffs
24: | employees or ofﬂcmls regerdmg matters oovered by this Imunetlon shell be oonstrued to: neheve
- 25 .?Defendants of thelr obhgatlons. o .
Y A
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E Compames vnolat q the terms of thls lnjunctton, ﬂlen the Cl___ li)ay movetheCourt to extendand .

1 modlfy thls mJunctlon to extend its terms,

IX. JOINT AND SEVERAL LIABILITY

SQ STIPULATED'

baﬁd: ‘6/7/2021 | 1:01 ™ POT

A

s v “reM Comgho
" Chief’ Executive Officer -
RECGLOGY SAN FRANCISCO _

Dated: 8/7/2021 | 11:01 a poT

_6/7/2021 1 11:01 A bDT

| Dated:
. i mgllo
Chxef Executlve Off cer

L 10
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